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L. IDENTITY OF PETITIONER

Daniel Andritz requests that this court accept review of

the decision designated in Part II of this petition.

II. DECISION OF THE COURT OF APPEALS

Petitioner seeks review of the decision of the Court of
Appeals filed on August 25, 2022, upholding the amendment of
the information during trial to change the date of the offense
when Mr. Andritz had asserted an alibi defense. A copy of the

Court of Appeals’ unpublished opinion is attached hereto.

III. ISSUES PRESENTED FOR REVIEW

In State v. Brooks, 195 Wn.2d 91, 455 P.3d 1151 (2020),
this Court held that because the date of the crime is not an
essential element, and because the use of “on or about”
charging language puts the defendant on notice that the
allegations could have occurred at any time within the statute of
limitations, a defendant is not prejudiced by a mid-trial

amendment of the information to change the charging date.



When the State has charged a specific time frame without
employing “on or about” charging language, when the
defendant has asserted an alibi defense, and when the late
amendment affords the defendant one night in the middle of
trial to investigate and prepare a new defense, is the late
amendment prejudicial to substantial rights of the defendant

under CrR 2.1(d)?

IV. STATEMENT OF THE CASE

By all appearances, the State did not interview its key
witness before trial and, consequently, the trial testimony did
not align with the charging document. The State charged Mr.
Andritz with raping A.E.M. “[s]Jometime between the 1° day of
January and the 31* day of December 2012.” CP 56. At trial,
however, A.E.M. specifically contended that the alleged events
occurred in 2013, the summer she turned 8 years old. RP 140-

41.



From the early stages of the case, Mr. Andritz intended to
rely on an alibi defense. CP 19. Because A.E.M. alleged that
Mr. Andritz was living in a camper on the property at the time
and had unsupervised access to her in the home, Mr. Andritz
prepared his defense by identifying witnesses who could show
that the 2012 dates were unsupported. RP 110-11, 129-30, 189.
Because of the change of dates, at least one of his witnesses no
longer had relevant testimony to offer. RP 260, 262.

Moreover, while the evidence would have shown that Mr.
Andritz did not live on or visit the property in 2012, he did go
there in spring 2013 to pick up his travel trailer, thus negating
his alibi defense. RP 204, 222-25, 232, 265-67, 268, 275-76,

281, 283.

Mr. Andritz argued that his investigation was prejudiced
by the late change, and the record reflects that at least one other
person was present during the 2013 visit who could have been a
witness if timely identified. RP 252-53, 281. Further, multiple

other individuals lived on the property during 2013, but Mr.



Andritz would have had no reason to question them about what
they may have observed at that time when the State alleged that
the crime occurred in 2012. See RP 106-07, 109, 148, 201,

222,225, 226.

The trial court allowed the amendment, concluding that
Mr. Andritz would have had an opportunity to re-examine the
defense strategy over the previous evening. RP 257-58, 294.
The jury subsequently convicted Mr. Andritz and the Court of
Appeals affirmed, holding that Mr. Andritz did not show
prejudice from the late amendment. CP 167; Opinion, Appx. at

9. Mr. Andritz now respectfully seeks discretionary review.

V. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

Review should be granted under RAP 13.4(b)(3) because
significant questions of constitutional law are implicated. The
late amendment implicates Mr. Andritz’s rights under the Fifth
Amendment and article I, section 3 of the Washington

Constitution to “a fair opportunity to defend against the State’s



accusations,” State v. Cayetano-Jaimes, 190 Wn. App. 286,
295-96, 359 P.3d 919 (2015) (quoting Chambers v. Mississippi,
410 U.S. 284, 294, 93 S. Ct. 1038, 35 L.Ed.2d 297 (1973)), as
well as his Sixth Amendment and article I, section 22 rights to
notice of the charge in order to defend against it, State v.

Brooks, 195 Wn.2d 91, 97, 455 P.3d 1151 (2020).

The reasons for these rights are abundantly clear — if the
trial process is to serve as a reliable adversarial test of the
State’s allegations, the accused must have the opportunity to
marshal his defense. This includes sufficient time to prepare a
defense to a new charge. State v. Purdom, 106 Wn.2d 745,
749, 725 P.2d 622 (1986). Preparation of a defense includes a
reasonable investigation into potential corroborating witnesses
and evidence, such as the individual present at the 2013 visit
and the other individuals residing in the home in 2013. See
State v. A.N.J., 168 Wn.2d 91, 110, 225 P.3d 956 (2010); In re
Davis, 152 Wn.2d 647, 739, 101 P.3d 1 (2004); In re Brett, 142

Wn.2d 868, 873, 16 P.3d 601 (2001).



The role of a defense investigation is critical in
subjecting the State’s case to “the crucible of meaningful
adversarial testing.” U.S. v. Cronic, 466 U.S. 648, 656, 104 S.
Ct. 2039, 80 L. Ed. 2d 657 (1984). Consequently, deprivation
of the opportunity to investigate an alternative defense due to a
late amendment amounts to a constructive deprivation of
counsel that should be presumed prejudicial. See id. at 659-60;

Davis, 152 Wn.2d at 674.

This presumption is consistent with multiple cases
holding that inadequate preparation by defense counsel amounts
to a constructive deprivation of counsel. See, e.g., U.S. v.
Morris, 470 F.3d 596, 601-02 (6th Cir. 2006) (assignment of
counsel shortly before critical stage does not allow adequate
time to prepare or to confer confidentially with the client, who
is required to make an immediate decision concerning the plea
offer); Mitchell v. Mason, 325 F.3d 732, 743-44 (6th Cir. 2003),
cert. denied, 534 U.S. 1080 (2005) (trial counsel cannot

discharge duty to conduct pretrial investigation if he fails to



consult with the client); Appel v. Horn, 250 F.3d 203, 214-15
(3rd Cir. 2001) (failure to investigate prior to competency
hearing); Childress v. Johnson, 103 F.3d 1221 (5th Cir. 1997)
(appointment of counsel for sole purpose of waiving accused’s
right to jury trial meant that “counsel, though surely more
sentient than a potted plant, was not the advocate for the
defense whose assistance is contemplated by the Sixth

Amendment.”).

Here, the record supports Mr. Andritz’s contention that
the late amendment left him surprised and unprepared to meet
the accusation when his investigation had focused on an
entirely different year. See State v. Brisebois, 39 Wn. App.
156, 162-63, 692 P.2d 842 (1984), review denied, 103 Wn.2d
1023 (1985) (the court must consider whether the defendant
was misled or surprised by the late amendment in determining
prejudice). Thus, even though the case is governed by the CrR
2.1(d) standard and not the standard elaborated in State v.

Pelkey, 109 Wn.2d 484, 745 P.2d 854 (1987), the record amply



demonstrates that Mr. Andritz was prejudiced in his ability to
prepare a defense to the revised allegation, which deprived him
of reasonable notice and an opportunity to defend against the
charge. Review is appropriate to address the circumstance
anticipated but not decided in Brooks — the impact of a late
amendment to the date of the offense when an alibi defense has
been asserted — which impairs the defendant’s ability to

adequately investigate an alternative defense.

VL. CONCLUSION

For the foregoing reasons, the petition for review should
be granted under RAP 13.4(b)(3) and this Court should enter a
ruling that the trial court abused its discretion in permitting the

amendment to the information midway through the trial.

This document contains 1268 words, excluding the parts

of the document exempted from the word count by RAP 18.17.
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FILED

AUGUST 25,2022
1n the Office of the Clerk of Court
WA State Court of Appeals Division 11

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, ) No. 38154-4-1I1
Respondent, ;
V. ; UNPUBLISHED OPINION
DANIEL STANLEY ANDRITZ, ;
Appellant. ;

STAAB, J. — The State charged Daniel Andritz with one count of first degree rape
of a child, occurring some time in 2012. After the alleged victim testified that the event
most likely occurred in 2013, the trial court allowed the State to amend the information to
change the date range. A jury found Andritz guilty as charged. On appeal, Andritz
argues that the trial court abused its discretion by allowing the amendment. He also
challenges certain community custody conditions imposed as part of his sentence. We

conclude that regardless of error, Andritz fails to demonstrate prejudice from the late



No. 38154-4-111
State v. Andritz
amendment. We therefore affirm the judgment and remand to strike the community
custody condition.
BACKGROUND

In 2019, when A.E.M.! was 14 years old, she disclosed to a friend that she had
been previously raped. The friend encouraged her to tell someone. A.E.M. told her
father, who reported the crime to police. During the subsequent investigation, A.E.M.
told police that when she was seven or eight years old, her uncle, Daniel Andritz, had
raped her. Andritz was eventually charged with rape of a child in the first degree. The
information alleged that the crime occurred “[sJometime between the 1st day of January
and the 31st day of December, 31, 2012.” Clerk’s Papers (CP) at 58.

Andritz gave notice of a potential alibi defense at the omnibus hearing, but before
trial acknowledged “to the extent that we have a time frame, there is an alibi defense . . .
for all practical purposes, it’s general denial.” Report of Proceedings (RP) at 50.

At the time of trial, A.E.M. was 15 years old. She testified that when she was

younger, she would spend every other summer with her mother, who was living with

! To protect the privacy interests of the child victim, we use their initials
throughout this opinion. Gen. Order 2012-1 of Division IlI, In re the Use of Initials or
Pseudonyms for Child Victims or Child Witnesses, (Wash. Ct. App. June 18, 2012),
https://www.courts.wa.gov/appellate_trial courts/?fa=atc.genorders_orddisp&ordnumber
=2012_001&div=III.
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A.E.M.’s grandmother. Her grandmother’s house included a toy room that contained
toys, pantry items, and a small bed. The property was rural and different people stayed
there at different times, including her mother’s brother, Andritz, whom she described as
living on the property in a truck camper at the time of the incident.

A.E.M. testified that she walked into the toy room and saw her younger sister on
her knees with Andritz standing over her. A.E.M. remembered that her little sister was
three or four years old and still in diapers at the time. She testified that her sister looked
“horrified” and scared, but she could not tell why. RP at 130. A.E.M. said she yelled at
her sister to go to the trampoline and that her sister ran out of the room. This made
Andritz angry. A.E.M. testified that Andritz pushed her on to the bed, pulled her shorts
down and his shorts down, and put his penis inside her vagina. A.E.M. was eventually
able to push Andritz off her and she ran out of the room to the trampoline outside.

A.E.M. testified that she did not tell anyone what happened because she did not
think they would believe her. A.E.M. said that after the rape, she would occasionally see
Andritz when she was with her mother and they would stop by his house. On one such
occasion, she was inside Andritz’s house with her brother and cousins.

A.E.M. testified that Andritz came up behind her and pushed her into a bathroom

and told her to never tell anyone. A.E.M. took this to mean that she should not tell



No. 38154-4-111
State v. Andritz
anyone about the rape.

While describing when the rape occurred, A.E.M. testified that the rape happened
in May when she was seven, one month before she turned eight years old. Since she was
born in June 2005, she agreed this meant the rape occurred in 2013.

The State called two other witnesses, both of them law enforcement involved in
the investigation. Deputy Michael Blake investigated the grandmother’s home, attempted
to contact the grandmother, and prepared a report to the prosecutor’s office. On cross-
examination, he agreed that the rape likely occurred in 2013.

After its final witness but before formally resting, the State moved to amend the
information to change the date range to June 2012 to June 2013 based on the testimony of
witnesses. Andritz objected, arguing that he had asserted an alibi defense and his
witnesses would address the dates set forth in the information. The court reserved on the
motion and the defense agreed that the State could rest subject to the court’s ruling. The
State then rested.

When the trial court revisited the motion to amend, Andritz argued that he was
raising an alibi defense and was prejudiced in his investigation because it was premised
on the date ranges specified in the information. He also noted that changing the date

would put it outside the time frame where his intended witnesses would have
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concentrated. One defense witness whose testimony was no longer relevant was not
called. The court again took the matter under advisement to hear Andritz’s testimony and
determine if he was raising a genuine alibi defense.

Andritz called several witnesses in his defense. His former girlfriend, Jamie
Forsythe, testified that she was in a relationship with Andritz for five years and began
living with him in November 2012. She testified that Andritz stayed home while she
worked and did not drive. Forsythe testified that she and Andritz may have gone to his
mother’s home one time in 2013 to pick up a trailer. She denied that Andritz interacted
with any children during this visit. She also denied that A.E.M. or her mother ever came
by her home.

Andritz also called his sister, Trinity Towne, and his mother, Lina Hallock. Towne
testified that she was living with her mother (A.E.M.’s grandmother) during the relevant
period in time. She testified that during the years 2012 to 2013 she was pregnant and
home most of the time. She did not recall her brother, Andritz, visiting their mother’s
home in 2012 or 2013. She described a kid’s room in the home where the toys were kept
that was also her son’s room. She testified that A.E.M.’s younger sister was potty trained

by the time she was two years old.
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Lina Hallock, Andritz’s mother and A.E.M.’s grandmother, testified that in 2012
several people were living with her including, her two daughters, Trinity and Laura Sue
(A.E.M.’s mother), and A.E.M.’s younger sister, E. No one else lived at the home except
Laura’s husband, who would come home on weekends. Hallock testified that in February
2013, Trinity gave birth to A.E.M.’s cousin, and they turned a room into a nursery by
removing a bed and replacing it with a crib. Otherwise, she testified that there was no
designated toy room. Contrary to A.E.M.’s testimony, Hallock testified that A.E.M.’s
younger sister, E., was potty trained and out of diapers by the time she was two years old.

Hallock also testified that Andritz stored a trailer on her property and may have
stayed in it a couple of times but did not remember when that occurred. She was adamant
that the children were never alone with Andritz.

Andritz testified and denied ever being alone with A.E.M. or seeing her around
unsupervised. Andritz testified that he lived with Forsythe in 2013. He testified that he
went to his mother’s home one time in 2013 with Forsythe and another friend to tow a
trailer off the property. During this visit, he did not go inside the home.

Following Andritz’s testimony, the trial court granted the State’s motion to amend
the information and change the date range. The court observed that Andritz was able to

offer evidence related to his alibi, so he was not prejudiced. The State filed a second
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amended information, alleging that the crime occurred “[s]Jometime between . . . June 12,
2012, and June 12, 2013.” CP at 137.

The jury found Andritz guilty as charged, and the trial court imposed a mid-range
indeterminate sentence of 108 months to life. It also imposed a condition of community
custody requiring Andritz to “pay for all counseling services/therapy costs incurred by
his/her victim and members of his/her immediate family as a direct result of his/her
assault upon him/her,” but did not impose any counseling costs as restitution. CP at 218.

Andritz timely appeals.

ANALYSIS

The primary issue on appeal is whether the trial court abused its discretion by
allowing the State to amend the information and change the date range of the incident at
the end of the State’s presentation of evidence. Andritz argues the amendment prejudiced
his rights because he was raising an alibi defense and the change in date range
undermined his ability to prepare a defense. A trial court’s decision to grant an
amendment under CrR 2.1 is reviewed for abuse of judicial discretion. State v. Brooks,
195 Wn.2d 91, 96-97, 455 P.3d 1151 (2020).

The parties agree that in order to prevail, Andritz must demonstrate that he was

prejudiced by the amendment. Under CrR 2.1(d), the State may amend the information at
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any time before the verdict so long as the substantial rights of the defendant are not
prejudiced. Amending a criminal charge after the State has rested its case in chief is per
se prejudicial. Brooks, 195 Wn.2d at 98 (citing State v. Pelkey, 109 Wn.2d 484, 745 P.2d
854 (1987)). The Pelkey rule applies when the State amends the information to charge a
new offense. Brooks, 195 Wn.2d at 98. Changing the date range in an information does
not change the substantive charges. /d. at 98-99 (citing State v. DeBolt, 61 Wn. App. 58,
61-62, 808 P.2d 794 (1991)). “*Where the Pelkey rule does not apply, the defendant has
the burden of demonstrating prejudice under CrR 2.1(d).”” Id. at 98 (quoting State v.
Ziegler, 138 Wn. App. 804, 809, 158 P.3d 647 (2007)).

In Brooks, the defendant was charged with child molestation and rape. After the
State rested, the defendant testified and admitted molesting the victim on a different date
than what was indicated in the information. After the defense rested, but before the jury
was instructed, the court granted the State’s motion to amend the information and expand
the date range.

The Supreme Court affirmed, finding that the amendment did not change the
substantive offense because the dates of the alleged crime are not a material element.
Brooks, 195 Wn.2d at 98-99. Because the substantive criminal charge was not affected

by the amended information, the Pelkey rule did not apply and the defendant bore the
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burden of establishing prejudice. Id. at 98. In Brooks, the defendant failed to meet this
burden. The court noted that the information originally charged that the crime occurred
“<on or about or between’” January 1, 2014, and January 31, 2014. Id. at 100. The “‘on
or about’” language put the defendant on notice that the charge was not limited to a
specific date. Id. “‘[W]here time is not a material element of the charged crime, the
language ‘on or about’ is sufficient to admit proof of the act at any time within the statute
of limitations, so long as there is no defense of alibi.’” Id. (quoting State v. Hayes, 81
Whn. App. 425, 432, 914 P.2d 788 (1996)).

Andritz contends that Brooks is distinguishable and does not apply. Without
deciding whether the original information put Andritz on notice that the charge was not
limited to a specific date, or whether Andritz was raising a true alibi defense, we conclude
that Andritz has failed to meet his burden of showing prejudice. All of Andritz’s
witnesses testified that he did not live on the property in either 2012 or 2013. His former
girlfriend’s testimony became more relevant under the amendment because she was not
dating Andritz in the summer of 2012, but was living with him since November of 2012.
Andritz’s sister, Towne, lived on the property in 2012 and 2013 and testified that Andritz
did not live there or visit during either of those years. Andritz’s mother testified that he

may have stayed on the property in his camper but could not recall when that may have
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occurred and was adamant that he was never alone with A.E.M.

When faced with the prospect of an amended time frame, Andritz did not ask for a
recess to locate additional witnesses or evidence. Nor did he file a motion for a new trial
before sentencing based on newly discovered evidence. On appeal, Andritz does not
identify any other witnesses or evidence that he would have presented had he known that
the date range in the information would change. Because Andritz does not show
prejudice, we conclude that the trial court did not abuse its discretion in allowing the State
to amend the information and change the date range after the presentation of its witnesses.

Andritz also challenges the condition of community custody requiring him to pay
A.E.M.’s counseling costs because the court did not impose any counseling costs as
restitution. The State concedes that A.E.M.’s counseling costs were improperly imposed.
When restitution is ordered, the court shall determine the amount of restitution due at the
sentencing hearing or within 180 days. RCW 9.94A.753(1). No such hearing was held in
this case. We accept the State’s concession and remand to strike the community custody
condition that Andritz pay for A.E.M.’s counseling costs.

Affirm judgment, remand to strike condition.

10
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A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040.
(QZA/ /
[74

Staab, J.

WE CONCUR:

Lawetsi-Dinyy, 44T, Feony &

Lawrence-Berrey, A.{.J. Fearing, J. d
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